In many parts of the world, significant and increasing contributions to conflict
transformation and peacebuilding are being made by local practitioners concerned
about peace and stability of their communities, using locally-integrated, indigenous,
conflict transformation institutions and practices. It is in this perspective that this
book explores different dynamics of an indigenous institution named “Pukhtoon
Jirga”. Pukhtoon Jirga is one example of the presence and viability of traditional
institutions, which was most recently realized in the aftermath of September 11,
when the term “Loya Jirga” was repeatedly heard through the media. Why is Jirga
important to the Pukhtoons? What are the tasks and responsibilities of the Jirga?
Why, when and how does a Jirga succeed or fail? The present political arrangement
in Afghanistan came about after the international community called Jirga members to
ameeting in Bonn.

The institution of Jirga is the oldest and the most dominant component of the
Pukhtoon culture and yet, so far its history, structure and activities remain unwritten.
Most of the social institutions of Pukhtoon life rely heavily on the institution of Jirga for
the routine working of their lives. The institution of Jirga is practiced mainly in the
Pushto speaking areas of north western and western Pakistan and mainframe
Afghanistan. The Jirga is responsible for maintaining order in every social frame of
life, from national and international affairs, to individual as well as collective.

This book presents a conceptual framework of the context in which Jirga
operates, defines main principles, compares them with contemporary structures and
documents them as a resource for forthcoming work on development and
peacebuilding. On the way this study draws attention to the challenges that confront
the Pukhtoon people and suggests measures for a planned growth and development
of Pukhtoon society.
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A Pukhtoon Jirga in Process in South Waziristan Agency of NWFP
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Foreword

A degree of shock never experienced before, the events of Sept. 11,
2001 introduced the world community to terrorism of another kind.
Political leadership in the United States of America (US), assisted by
their intelligence agencies, was quick to respond to the situation in
three ways. Firstly, the leadership felt the need to calm the panicked
and anxious citizens and take immediate precautionary measures.
Secondly, it devised some short-term initiatives to bring the confidence
of the people back as a nation. And thirdly, they took longer-term
initiatives to prevent the world from experiencing such traumas in
future.

In the immediate aftermath of this incident, the people of the US
looked confused and helpless. Prior to these events, Americans could
afford to have little concern for the world outside of the US. The
reality of terrorism of this magnitude on their own soil forced
Americans to stretch beyond their previous mental boundaries.
Explanations of this event began to appear. The suicide phenomenon
to the people of the developed world seemed to be attributed mostly to
a psychological disorder. Then theories of religious fanaticism emerged
and, subsequently, the U.S and other members of the world
community settled for what many people, communities and nations
consider the brutal and blind response of military force. In the war on
terrorism, the only visible target was Osama Bin Laden, a native Arab
and a one time strong ally of the US secret services, who later turned
against the US government policies. We were told that this person was
residing in Afghanistan. Afghanistan became the first battleground for
this new war on terrorism.

We, the principal researchers of this work, belong to Peshawar in
Pakistan, a place just a few miles away from the Pak-Afghan border.
We speak the Afghani language as our mother tongue. A few days
before September 11, 2001, we landed in the US as Fulbright Fellows
to study Conflict Transformation at Eastern Mennonite University
(EMU) in Virginia. As Pakistanis and Muslims—probably the only
two Muslims at a Christian university—we suddenly found ourselves
barraged with questions from common Americans. Media people
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rushed to find Muslims in their area. University colleagues came with
bundles of questions and community groups invited us for talks.
As we tried to respond to their difficult and often highly technical
questions, we noticed that the questions generally centered on three
themes:

e Who were the suicide bombers?

e Why they did this to us?

e What should we do now?
To the first question, no one had an immediate answer, but it was clear
from the statements of national leadership that the attackers were
Muslims and they were friends of Osama. To the second question, the
national leadership devised a new theory of terrorism, a term
previously used to describe acts of indiscriminate violence within a
national or domestic framework. To the third question, no one had a
clue.
With the natural bias for peace and tolerance, the EMU community
prayed for the victims, gave lots of support to us, and continued to
ponder the above questions. To the Mennonites, violence in the name
of peace or security is unjustifiable—a stance with which many people
in government do not agree. It was under these circumstances that we,
as Muslims and Pakistanis of Afghan origin, were expected to give
satisfactory answers to our American fellows.
Our understanding of conflict, as students of peacebuilding, is that
conflict is an opportunity to address the long-standing issues between
parties. In conflicts, violence is used either as an act of vengeance or as
a source of communication from one party to the other. Violence to us
is a phenomenon, which will invariably attract further violence at least
in the long run.
To respond to the above three questions, we started with the basics.
The first question, while a matter of scientific investigation, called us to
remain cautious, as we may never knew the clear identity of the
perpetrators. In addition, we bore in mind that the perpetrators may
be perceived as martyrs by others in the world.
The second question to us was not a simple one either, but it was clear
that the act was not carried out to just destroy buildings and kill
innocent civilians: the act definitely carried a deeper message and
symbolism. This looked more like a communication of another kind in
which parties did not seek to understand each other. Perhaps the
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parties in this conflict did not have any other platform on which to put
their issues before the other for discussion. Or perhaps one party was
too strong and arrogant to pay heed to the concerns of the weaker
party.

To the last question again, our understanding remains that an act of
violence will beget further violence; therefore for a U.S response of
military force against Osama Bin Laden and the Afghani people will
not lead to a cessation of terrorism. The question of what action
should be taken in response to the September 11 hijackings leads us
back to the second question: why did these hijackings occur? What is
it that the U.S needs to understand about Osama’s violent form of
communication? Violence is not only a psychological disorder. A party
operating from a place of fear and insecurity may resort to violence
when unable to communicate a message and feel heard through a
verbal medium.

As the US-led attack on Afghanistan to hunt Osama became imminent,
we argued that, in order to achieve strategic objectives, there was a
need for peaceful dialogue with the people of Afghanistan, as opposed
to the use of force. Regular diplomatic norms of the nation state
system were not possible, however, as the US did not formally
recognize the Taliban government. Our suggestion to the US policy
makers was to try to utilize the indigenous Afghan social institution of
Jirga as a forum to sort out all outstanding issues between war trodden
people and one of the most powerful governments of the world. In
the US, there was little enthusiasm for this because of many factors. It
appeared that the US government was in a hurry to launch an offensive
on helpless Afghan people because it was the quickest remedy to the
painful experience of September 11. As EMU professor and conflict
transformation practitioner, Ron Kraybill, would always remind, “If a
hammer is the only tool in your box, everything will look like a nail”.
Having lived under a civil war for three decades, the people of
Afghanistan were once again destined to face effects of collateral
damage, a term so easy to pronounce, but so difficult to afford. Yet, at
the end of the day, the US Government invited a national conference
of Afghans, called a Loya Jirga, at Bonn in the spring of 2002.
However, the Bonn Jirga was held without getting a hold of Osama,
the suspected mastermind of September 11 attacks.
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Politics and sociology must go hand in hand, as both affect the
destinies of common people living in the global village. Where politics
bring change in the societies, sociology must enable people to adjust to
positive changes. In the absence of a formal political platform, the
Afghan culture allowed a quick formation of Loya Jirga, a quasi-
political and quasi-social institution, which enabled the war trodden
people to get back to a socio-political order of some kind. What would
have happened if the Pukhtoon culture didn’t have this tradition?
Does the nation state system provide for a contingency where a nation
can make a peaceful start without any formal institutions? Why is it
necessary to identify and respect such cultural understandings not
included in the systems of political science? As these questions arose,
we felt the need to describe what Jirga is and how it operates. Is it an
outdated and obsolete institution or it is capable to face challenges of
the present day systems?

We are obliged to the US Institute of Peace for encouraging us to
work more on the subject and sponsor our two years of research work
in the field. We also thank the Mennonite Central Committee (MCC)
for adding partial funding for the project. We went out to talk to over
two hundred people who are associated with Jirga in one way or
another. The journey took us across all the Federally Administered
Tribal Areas (FATA) of NWFP (North West Frontier Province),
settled districts of the province, the Pukhtoon districts of Balochistan
Province, and a few provinces of Afghanistan, including Kabul and
Jalalabad. As this is the very first work to explore the dynamics of Jirga,
an effort is made to touch only the very basics of Jirga. This work is an
overview of the whole system of Jirga, so as to present a
comprehensive and focused work on this long neglected, but well
tested, indigenous institution that has influenced the lives of millions of
Pulkhtoons over hundreds of years of its history.

Many people helped develop this work along the way. The project
leader Vernon Jantzi gave us lots of technical input from time to time,
while Janice M. Jenner helped us work on designing the project
proposal and looking after the budget side. Amy Potter helped us
consolidate our work and present it for publication. Our domestic
associates include hundreds of people who agreed to spare their
precious time, some in pre-organized sessions and others at informal
chats, to talk to us on Jirga. Supper talks with elders and peers vastly
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enriched our understanding of the processes involved in Jirga. We duly
acknowledge the value of information on Jirga put up on the Internet
by many freelance as well as professionals which has been used to
improve our understanding of Jirga. We remain thankful to the
proprietors of all those web sites we used during the course of our
inquiry. Special contributions of Ikram Hoti, Usman Yaqub, Javed
Akhtar, Askar, Nadia Shams, Kashif Karim, Memoona and Noor
Akbar Khalil helped with final compilation of work. Kirstin Rothrock’s
hard and timely help enabled to give final shape to the document. We
sincerely thank all our associates, colleagues and peers without whose
contributions; this work would not have been possible.

Hassan M Yousufzai & Ali Gohar
January 2005

Introduction

In the face of the modern age of globalization, how should we treat old
and indigenous social institutions? What happens when new and more
scientific social sector institutions try to override the old and traditional
patterns of a society and force them to change? Is there a way in which
the new, more dominant, and of course more codified systems benefit
from and collaborate with the traditional systems to bring forward the
synergies of two different sets of understandings?

For the students of political science and international relations, the
nation state system, through the instruments of democratic
governance, should ensure continued progress and growth of societies.
A sociologist, however finds enormous richness in the traditional and
indigenous social mechanisms, which are duly credited for carrying the
societies through the difficult periods of their history, giving them
energy and helping them go on. This very practical aspect of traditional
practices, combined with the love and appreciation indigenous people
have for the past, gives indigenous people the confidence needed to
continue to utilize their traditional institutions.

The meeting point between the new and the old systems therefore is of
critical importance to those who wish to see things right. The
negotiation between the two must meet the standards of justice if the
change desired is to be positive and sustainable. The western
democratic system brings with it many new ideas of equity and social
justice. Its task then becomes selling these new ideas to the older
generations and remote societies in such a way that they find advantage
in leaving behind their rich and inherited cultures. In the process,
many of the old practices that are rooted in local wisdom are discarded
as people seek out the better life promised in the modern systems.
What is often neglected is how the ancient traditions and practices can
inform the modern systems.

The Pukhtoon Jirga is one such institution, which according to
modern standards of governance, apparently seems to have outlived its
utility. Yet an overwhelming majority of people living under this
system, sing its praises. The latest example of the Loya Jirga at Bonn in
the spring of 2002, used to form an Afghan national government after
three decades of civil war, is a good example of use and viability of
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traditional institutions. In this Afghan scenario, when nothing else
worked, the people of Afghanistan put their trust in a Jirga to help
them recover from a state of anarchy and decide for their future.
Suddenly, the Loya Jirga—its history, procedure, and jurisdiction—
became visible to the greater world community.

Historically a people of unique characteristics, Pukhtoon societies have
held the concept of Jirga quite sacred to them and have allowed this
institution to rule them throughout their known histories. Loya Jirga is
just one component of what we know about Jirga. Jirga has operated
in the Pukhtoon culture in many horizontal and vertical ways. It is a
dispute resolution body at all levels. It has legislative characteristics,
plays a diplomatic role, and enjoys many more roles that have rarely
been articulated.

We have tried to identify some of the processes of Jirga through
describing what Jirga is as well as when, where, why, how, and for
whom Jirga works. Our desires are to document various micro
processes involved in Jirga, introduce it and its dynamics to those
outside of the culture who are dealing with Pukhtoon groups, and to
help the Pukhtoons develop Jirga to meet the challenges of present
times.

To our understanding, the outside world, with their peculiar
worldviews, needs information on Jirga and Pukhtoonwali but find it
difficult to agree with what little Pukhtoon worldview offers. The
barrier in communication created by the worldview difterences is little
appreciated particularly by the modern day NGOs and donor
community. Rather than discarding an indigenous tradition, the
outside world needs to better understand what Pukhtoons have to say,
give them confidence to say more, sensitize them to important issues
and support them towards education and development. An outright
opposition of a deep-rooted culture like Pukhto can contribute little
towards developments.

The apparently closed nature of Jirga and its absolute reliance on the
Pukhtoon cultural paradigm, the code of Pukhtoonwali, obliges us to
explore the Pukhtoon worldview as we talk more about Jirga. While
recognizing the danger of overgeneralization, we note that Pukhtoons
are typically traditionalists, conservative and devoted to their culture
(Pukhtoonwali). Their loyalty to Pukhtoonwali earns them a sense of
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pride, sometimes leading to ethnocentric attitudes, which outsiders
find difficult to understand and accept.

We have tried to present Jirga in its many forms, as is apparent from
the table of contents. We would like, however, to provide some initial
clarity about our view of Jirga and what it is not. Jirga, in its current
form, is not a government or a ruling body. It is not a purely legislative
body, nor it is a judicial entity. We see Jirga as a set of processes with
similar purposes as many well-known social practices, such as
peacebuilding and development.  Jirga is operative only in the
Pukhtoon areas and its substantive part is governed by the code of
Pukhtoonwali.

Because of its roots in Pukhtoonwali, one has to visit the history of
Pukhtoons and explore some prominent features of Pukhtoonwali at
the outset. Pukhtoonwali is the code under which Jirga finds its
jurisdiction and authority. Outside the code, we find that Jirga is a set
of processes meant to build communications between parties and
people. Beyond this simple capacity of allowing people and parties to
talk, Jirga is tied intrinsically to Pukhtoonwali.

A study of Pukhtoonwali will help distinguish between Pukhtoonwali
and Jirga. It will also help in finding the links between the two.
Through that process we can address the limitations as well as the
possibilities of this old system. Along with this, we hope to create
space for the Pukhtoons to address some outstanding issues between
the Pukhtoon culture and the outside world.

RESEARCHING JIRGA

The complexities involved in describing Jirga can best be understood in
the following fable. A few blind persons wanted to see an elephant,
but since they were blind, they needed to touch in order to see. Each
person got hold of a different part of the elephant and tried to
understand how the whole elephant looked. The person who held the
leg of the elephant said that an elephant looks like the trunk of a tree.
The one who touched the tusk said that the elephant is like a spear.
The one who touched the body said that the elephant is like a wall, the
one on the tail said that an elephant is like a rope. The descriptions of
Jirga are like these found in this story. Our job as researchers has been
to sift through the disparate understandings and stories of Jirga and
attempt to describe its whole.
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This work is an outcome of over two hundred qualitative interviews
conducted with a wide range of individuals and groups of Jirga people
in formal and informal sessions. Our research spread over about 18
months, during which we traveled extensively in the tribal and settled
areas of NWED and Balochistan in Pakistan, and parts of Afghanistan.
Initially we were scheduled to hold only 60 structured interviews with
professional Jirga people, but as we advanced our understanding of the
different dynamics of Jirga, we got more and more involved in talking
to people. Other than the professional Jirga people, we found amazing
information in talking to the common people who live under the
influence of the Jirga system. We also spoke to a number of people
from NGOs and women working on advocacy. The Afghan refugee
camps provided us with many resource people from a wide range of
areas in Afghanistan.

The methodology of research through qualitative interviews suited our
work because, although there are comments and remarks on the Jirga
traditions in a number of books written by local as well as foreign
writers, to our knowledge, the subject of Jirga has never been a focus
of such an extensive study before. We wanted to keep the scope of our
work as wide as possible so that future studies on various aspects may
commence by interested individuals and groups.

As the title suggests, this work represents an overview of the institution
of Jirga, raising some very basic issues and questions. The idea is to
simply present the Jirga as it is understood.

There are five basic objectives of the work:

1. To document dynamics of Jirga,

2. To introduce Jirga to the outside world,

3. To look at Jirga as a peacebuilding body,

4. To present Jirga as a grass-roots organization, and

5. To initiate a dialogue regarding the future of Jirga.
The work therefore addresses a wide range of clients including Foreign
Governments, Academic Institutions, Non-Governmental

Development Organizations and the local population.

The write up provides some patterns of Jirga as defined by our
interviewees and seen on the ground. Jirga represents different ideas to
different people and, therefore, we have tried to identify each shade of
Jirga and each profile of it in very broad terms. This will be helpful for
us as we attempt to differentiate between the substantially different
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forms of Jirga, all of which carry the name of Jirga. On the political
side, Jirga is found to be operating at three levels: the national level—
more popularly known as Loya Jirga, the regional level, and the local
(government) level.

Horizontally, Jirga plays many different roles including those of
executive, legislature, and judiciary, all without much distinction in
name.

At interpersonal and community levels, Jirga operates as a lubricant for
the fragile tribal social setup, binding the Pukhtoons in one social
fabric known as Pukhtoonwali. It is very much wrapped up in the
meaning Pukhtoons give to their life and it enables them to go on.
Jirga’s specialization of dispute resolution has been especially
highlighted because of the enormous richness and indigenous nature of
the processes adopted for peacebuilding.

The work is comprised of the perceptions and understandings of the
people regarding their history and the value they attach to it. It also
discusses the possible reasons for the special value of this sparsely
recorded history. The context of Pukhtoon worldview is further
defined through exploring the code of Pukhtoonwali—the basic
framework of the Pukhtoon social system.

On our way, an attempt has been made to explore the future prospects
for Jirga. We examine the possibilities of using Jirga in the
forthcoming local government system, which is under design for the
tribal areas of Pakistan. We consider the institutionalization of Jirga at
the national level in Afghanistan and also how the development sector
can partner with the tribal and rural Jirga.



CHAPTER 1
The Jirga

(Justice Interpreted, Requlated, and Guavanteed Amicably)

"A mass meeting of the elders (of the whole of the Afiidi tribe, for instance),
would corvespond very much to the old " Shivemote' of the Saxon heptarchy;
and, indeed, therve is move in the simile than one would expect at first glance,
for the democratic spirit that is so chavacteristic o feature in the gradual
growth of English customs finds its counterpart in the spivit of liberty and
right of fiee action that is one of the wmost cherished prevogatives of the
Pathan tribesmen, be he ever so humble" (The Hon. Arnold Keppel) .

On hearing the word “Jirga”, the first question that comes to mind is
what is Jirga? There are many different views on the nature and scope
of the term Jirga. Most would describe it as an indigenous institution
for dispute resolution in the Pukhtoon communities. Yes, it is, but is it
more than this as well?

Frozen in the history as the Pukhtoon nation froze, Jirga is an old
custom with unmatched potentials for conflict resolution in the
Pukhtoon belt of Pakistan and Afghanistan. It is a name given to the
model, in which a Pukhtoon society operates, to undertake issues
between individuals and between communities, to address concerns,
and look for solutions acceptable to all stakeholders.

As a blueprint of Pukhtoon life, Jirga is best summarized as a strategic
exchange between two or more people to address an issue through
verbal communication. The exchange may or may not result in an
agreement on the issue, but the process itself leads the parties,
including the interveners, to maintain a certain level of formal
communication, thus ensuring peace.

To a common person, Jirga is a body comprised of local, elderly, and
influential men in Pukhtoon communities who undertake dispute
resolution, primarily through the process of arbitration. Compared to
the judicial system of the present day governments, Jirga ensures a fast
and cheap justice to the people. Indigenous to Pukhtoon tribal

1 www.khyber.otg/pashtoculture/pashtoonwalai/jirga.shtml
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communities, Jirga is alive even in the areas now influenced by an
Anglo-Saxon legal system and is used for interpersonal dispute
resolution. In the tribal areas, Jirga is the only vehicle through which
the political administration dispenses justice.

According to the modern understanding, Jirga may be noted as an
informal institution as there is little documentation involved, and its
processes are flexible, delicate and little understood by the outside
world. At the same time it is noted that Jirga has enormous impact on
the lives of Pukhtoons, particularly those living in the tribal areas,
mountains or inaccessible areas where government’s influence is low.
When seen in practice in those independent areas of Pukhtoon belt,
writers have identified its operation as a reflection of state of liberty
and independence present in the Pushto-speaking world. Author Syed
Abdul Qudus describes it in this way: "The Jirga, by which most
community business, both public and private, are settled in the North
West Frontier Province (and also Balochistan) and Afghanistan, is
probably the closest approach to Athenian democracy that has existed
since times immemorial”. Syed Abdul Qudus also relates Jirga to
democracy:  “The Jirga represents the essence of democracy in
operation under which every individual® has a direct say in shaping the
course of things around him. Practiced this way, democracy operates as
a spiritual and moral force instead of becoming an automation of
votes®."
The Jirga is also thought of as a customary judicial institution in which
cases are tried and rewards and punishments inflicted. From the outset,
the use of the Jirga is limited not only to trials of major or minor
crimes and civil disputes, but it also assists in resolving conflicts and
disputes between individuals, groups, and tribes*.

From these and many other definitions of Jirga, one can see that Jirga
is not only a dispute resolution body, but it has many faces depending
on the purpose and nature of these Jirgas. There is, however, little
distinction in name between these different Jirgas. To Pukhtoons, the
context in which a specific Jirga operates gives a clear and undoubted
understanding of the role and responsibilities of that particular Jirga.

2 The word “individual,” in this case is being used to refer to men only. In Pukhtoon
culture, in can be assumed that references to people, community, the public, or the
individual mean only men and do not include women.

3 www.khyber.org/pashtoculture/Jirga/Jirgas.shtml (by Dr. Mumtaz Bangash)

4 ibid



Towards Understanding Pukhtoon Jirga 19

The only place where distinction is drawn clearly is with the Loya
Jirga, a process through which representatives of various areas are
organized to discuss and vote on issues at national level.

A common thread for all Jirgas is their operation within an
environment of common understanding among the concerned
community members. The representatives comprising the Jirga are
answerable to the community and cannot afford to betray their trust.
The origins of the Jirga are unclear. Jirga may have been indigenous
to the Pukhtoon society or may have come to the area from adjoining
Iran®, but Jirga has helped to enrich the Pukhtoon culture and values.
One way it does this is through its influence on the youth. “The
discourse among the people in the Jirga is an effective way to teach
young ones the real meaning of Pukhtoonwali, the all-encompassing
Pukhtoon code of conduct, including Nang and Siali, the codes of
honor and social equality™.

The operation of Jirga involves a public session where male members
of the community gather to deliberate upon an important issue
concerning the whole community. There is very little hierarchy evident
in its structure. “Sitting in a circle, Jirga has no president, no secretary
or convener. There are no hierarchical positions and required status of
the participants. All are equal and everyone has the right to speak and
argue, although, regard for the elders is always there without any
authoritarianism or privileged rights attached to it”.” In addition, there
is no specific quorum for this kind of an assembly. It is expected that
the elder members of the Jirga will see that all the stakeholders are duly
represented and comments are publicly placed for those missing from
the session. People occupy space at random—those more active in
public life in the front and those less visible or concerned in public life
are at the back. The Jirga system ensures maximum participation of the
participants during deliberation of a specific issue as everyone has a
right to speak. An issue is examined from point to point till all aspects
of the issue are fairly deliberated upon, all concerns heard, and a
transparent and uniform understanding of the issue is agreed upon—all
the while the Jirga members may keep playing mysteriously with sets
of small stones lying before them like a chess board. This apparent

5 Noor ul Amin, an interviewee from Swabi
6 www.khyber.org/pashtoculture/Jirga/Jirgas.shtml (by Dr. Mumtaz Bangash)
7 Ibid
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mind mapping (of some of the Jirga members) is said to be one of the
techniques to record comments and analyze the situation.
In Afghanistan, a Maraka 1s a kind of Jirga in which the parties
themselves agree to refer the issue to interveners for amicable
settlement of the dispute®. Literally, Maraka means “opinion” and
refers to the opinion of experts sought for clarifying the issues between
the parties. Maraka as such does not have any legal or administrative
authority to undertake arbitration or other quasi-judicial proceedings.
It is a general assembly of people in which important collective issues
are discussed, opinions sought, and decisions taken. In case of a
conflict involving a murder, parties would go straight for a Jirga rather
than Maraka. Maraka is done only with the consent of the parties,
initiated by the parties themselves, and only at the preliminary stage of
the conflict.

JIRGA PROCESS AND PROCEDURE

Traditional Jirga process is very straightforward and simple in its
manner. The Jirga or Maraka is comprised of the ‘Spingiris,” or white
bearded elder men, and other male members. The ‘Spingiris® act as
judges and other participants are like jurists. All the parties involved are
required to respect the Jirga members. If the parties have any
reservation, those need to be shared in the pre-mediation process and
stage.

During the Jirga proceedings, all the parties will address the members
of the Jirga and not the rival parties directly. Members of the Jirga have
a very strong authority to stop parties from speaking if necessary and
no offence is taken.

Jirga hears and examines the parties and witnesses to discover the facts
of the dispute. Following a thorough discussion with the parties, Jirga
members analyze the dispute, keeping in mind the traditional,
religious, socio—economic, and geo-political circumstances.  After
probing inquiries, the Jirga makes every feasible effort to find an
unbiased and adequate solution of the problem. The Jirga's
pronouncement is usually based on local traditions and /or Shariat’.

In crucial cases, the Jirga asks parties to clear themselves of the charges
by swearing upon the Holy Quraan, which aids in bringing closure to

8 In other Pushto speaking parts of Pakistan, use of the term “Maraka” seems less than
in Afghanistan.
9 The Code of Islam
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the conflict. At that point, the dispute stands resolved. This is
prevalent throughout the Pukhtoon region, but its practice and
applications varies slightly from area to area.

The Jirga proceedings generally last for a few days depending on the
gravity and complexity of the conflict or dispute and the number of
parties involved. Jirga endeavors to find an agreeable and acceptable
solution to the conflict as early as possible and strives for its
enforcement.

DECISION-MAKING AND IMPLEMENTATION

The Jirga or Maraka passes a judgment after necessary investigation
into the dispute. No effort is spared to reconcile the disputing parties.
The decisions are of two types, Haq or the right, and Waak, which
means authority, and both sides are allowed to present their arguments
before a decision is given.

In case of Haq, each party has the right to challenge the decision of the
Jirga on its merit. If one of the parties is not satisfied with the verdict
and feels that the Jirga has not done justice, they can quote precedents
and rules (Narkh) to plead their point and reject the decision. It is
interesting that different tribes may have different Narkh in similar
cases. In the case of Haq, the aggrieved party has the right to bring
another Maraka or Jirga to re-examine the issue. In doing so, the
decision given on the third occasion is usually considered final.

In the case of Waak, the two parties repose their full confidence in the
Jirga and authorize it to decide the case according to its best judgment.
The parties have to abide by the decision and cannot challenge it. The
decision the Jirga members reach, however, is unanimous.

In most situations, Jirga seeks to obtain approval of the parties before
announcing a verdict, even in arbitration cases. Implementation of a
Jirga decision is crucial to the credibility of Jirga. When the decision
seems reasonable to both the parties, it can be effectively implemented;
however, when one of the parties has serious objections to the
outcome of the Jirga, the implementation process becomes difficult, if
not impossible.

Anyone who then does not abide by the decision of the Jirga is subject
to punitive measures. The Jirga determines the type of punishment
based on Narkh (tribal rule, or precedent). This practice varies from
one part of the tribal areas to another. Anyone who rejects collective
wisdom takes a grave risk—a Jirga can impose powerful sanctions to
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enforce its judgment. The sanctions can include ex-communication of
the non-compliant person or group.

Additional punishments can include the confiscation of rifles belonging
to the non-compliant party, placing them with the Jirga as ‘Gravey’
(bond or guarantee). The Jirga can also impose heavy fines for the
non-compliant party to pay to the complying party in the dispute. If
non-compliance persists, the Jirga can use force by sending men to
burn down the party's house(s). If someone still remains defiant and
does not comply with the Jirgas orders, he is considered to be
‘Kabarjan’, the arrogant one. By doing so, he loses the security
promised by the Jirga, and thus may be killed by his opponents
without any consequence.

A council of the tribesmen (under different names) implements the
collective decisions of Qaumi or Ulusi Jirgas (see the description in the
next section): these are the Salwaikhtee (40’s) in Waziristan, the
Lashkar in Afridi areas, and the Rapakian in Kurram Agency.
Typically, this body is comprised of about forty members and its
effectiveness is determined by the strength and sanctions they derive
from the tribal people, whom they volunteer to serve.

The practice of Jirga is not uniform throughout the Pukhtoon belt,
however, the above description relates to a fairly ideal form of practice
prevalent in most parts of the Pukhtoon belt where Jirga dominates the
lives of its people without any external influences. Where there is some
form of governmental system in place, the processes of Jirga and its
credibility will vary. Nevertheless, the people of the Pushto speaking
world place enormous confidence in Jirga.

Jirga operates within a context. Outside of that context, Jirga would
be impossible. The context of Jirga is based on a shared understanding
of history, values, traditions, culture, local environment, and above all
the Pushto language. These local practices are more popularly known
as “Pukhtoonwali”, the code of Pukhtoon life!

The Pukhtoon worldview represents a group of proud people who
have a visible cliché to relate their history and past practices of their
forefathers and to draw deductions for their future course. In the
coming chapters we will review various aspects of Pukhtoon history
and traditions to find out the context in which Jirga operates.
Subsequently we will try to explore more aspects of Jirga. The
relationship between Jirga and the Pukhtoon culture and their
interdependence or otherwise, will remain the focus of our study.



CHAPTER 2

The Context of Jirga

There ave move mystevies about Pukhitoon culture than Jirga.
(Noorul Amin)

Jirga operates within the context of Pukhtoonwali, outside of which it
could not function. The popular proverb of “doing Pukhto” implies
that all actions taken (by a person or a group) are in conformity with
the broader code of Pukhtoonwali or Pukhtoon culture. Sometimes it
is asserted that a person doesn’t even need to speak Pushto to be a real
Pathan'®, implying that the code of Pukhtoonwali is merely associated
with a set of traits and characteristics. A person would only need to
exercise those in order to be recognized as a real Pukhtoon. However,
use of the Pushto language and the shared history draw the
circumference in which the insider-insider communication on what is
Pukhtoonwali and what it is not takes place. A full explanation of
Pukhtoonwali is neither simple nor possible. Despite the belief of locals
about the universal nature of Pukhtoonwali, social practices vary from
place to place. However, we will try to capture some of the striking
features of the code of Pukhtoonwali, particularly those related to
conflict and peacebuilding, such that we may find answers to the
“whys” of the practice of Jirga.

The practice of Jirga is so deeply entwined with Pukhtoonwali that it
is difficult to imagine Jirga outside of this context. Similarly, the
context of Pukhtoonwali is deeply dependant upon the common
history of conformity to the code of Pukhtoonwali.

We will go though the general overview of the history and some
popular traits of Pukhtoonwali so that we are able to understand the
Pukhtoon worldview. At that point we will have set the foundation for
exploring Jirga, a practice inherently influenced by Pukhtoonwali.

PUKHTOONS OR PATHANS

(pPtinz”), a group of semi-nomadic peoples consisting of more than
60 tribes, numbering approximately 10 million in Pakistan and 6

10 “George Ka Pakistan”, TV show on GeoTV, George a British national, meeting Jirga
head in Afridi area, aired January 2005
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million (43%) in Afghanistan, where they form the dominant ethnic
group (historically known as Afghans and now typically as Pukhtoons).
Pathans are Muslims and speak Pashto (or Pushto). They are also
known as Pashtuns, Pushtuns, Pukhtoons, and Pakhtoons'! titled with
a general suffix as “Khan”, although many Pukhtoons prefer to write a
reference to their immediate clan, group, or tribe as well.

In this chapter, we will give a general description of a people of deep
ethnocentricity, who strongly identify themselves as Pukhtoons. The
information provided here is rooted in the popular belief system of this
creed of people. Pukhtoons take pride in who they are and find good
reasons for that deep pride or arrogance. It is a source of inspiration
for them to display dignity and character; a phenomenon that
Pukhtoons believe is diminishing in the modern material world.
“Though the origin of Pukhtoons is unclear, legends say that they are
the descendants of Afghana, grandson of King Saul. Most scholars,
however, believe that the Pukhtoons probably arose from the hundreds
of years of intermingling of ancient invaders in the regions now
comprising Afghanistan. Pukhtoons resemble Caucasians, are of
medium height, with strong, straight noses, black hair, and dark eyes,
although there is high prevalence of blue, green, and gray eyes™.
Although their dialect may change from place to place, in the present
day, Pukhtoons are an ethnic group of people sharing a single language
known as Pukhto. Variation between the accent and dialect can be as
drastic as between the people belonging to Quetta and Peshawar.
Someone from one region will find difficulty in understanding the
language of the other, as the words are drastically different, but still,
they share the same grammar. Some regions have an influence of the
neighboring Persian language as well. There are, however, two versions
of written Pushto that are slightly different from each other. One is of
the Peshawar region and the other of Afghanistan. Most poetry and
literature in Pakistan is found in Peshawar script, being more
influenced by the Neighboring Indian Urdu, whereas the Afghan script
is slightly different.

Besides the “Pukhto”, the common cultural traits, Pukhtoons identify
each other by two main factors. Firstly, the caste or the last name, and
secondly, the place of living or dwelling, such as Swat or Buner. It is

11 www.cia.gov/cia/publications/factbook/docs/ profileguide.html
12 www.pakhtun.com/Aboutpakhtuns.htm
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generally believed that the earlier nomads who gradually settled in
different places made clusters of their families. These are thought of as
the first inhabitants of the region. These families came to be known as
specific clans whose generations followed the name of their ancestors.
No one would know more about his or her origin than the fact that he
is a Yousufzai or a Khattak. Yousufzai, being a larger tribe, has
innumerable sub casts, similar to other tribes. Therefore, a person may
introduce himself as “Mandharr” and yet he would also be a Yousufzai.
Within the village or neighborhood, this sub cast again would divide in
khails like Jogi Khail, Khan Khail, and so on, to the lowest tier of
identity, all being proud Pukhtoons.

With the support of simplistic theories, people also identify themselves
with areas and regions. A person belonging to the Karak district of
NWEP will generally be expected to be a “Khattak.” If not, without
much concern with the age and time, the person would have an
explanation as to how his ancestors reached this area.

Unwritten as it is, a detailed examination of these two factors, the area
and the clan or caste definitely gives an idea of how families and tribes
might have moved from west (Afghanistan) to East (Pakistan).

THEORIES OF PUKHTOON HISTORY
Pukhtoon history can be divided into three main phases:
Pre-Historic Times

Without deeply referencing theories of archeology, the first phase of
history comprises of those beliefs that begin the narration from the
pre-historic times when people lived in the caves and mountains,
usually as nomads. There is no documented record of those times, but
the general understanding is that people lived a remote life in the
mountains of Hindukush. There is also no proof that these people
spoke the Pushto language.

Middle Ages

The second layer of history moves from Alexander’s time to the Islamic
times when either the people from Afghanistan were linked to Arabia
or they tried to establish some link with them. Contrary theories
negate this notion of a Jirga meeting the Prophet Mohammad (Peace
Be Unto Him) as better records indicate that the people in Afghanistan
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were still Buddhists until a few hundred years after the introduction of
Islam.

Historian Niamat Ullah says that the lack of authentic books on
Pukhtoon history is due to the fact that the Prophet Musa (Moses)
surpassed Pharaoh and took Jerusalem and Syria'®. Then Bakht-e-Nasr
attacked Israelis, captured all their lands, looted Jerusalem, and exiled
them from their country. The Israelis became gypsies, moving from
one place to another and permanently settled nowhere. They lacked
literate as well as religious activities, and if they had any activity those
were relinquished gradually. They did not have means to record the
events of their present and recent past.

Present Times

The third phase of the history of Pukhtoons is the most recent and the
most credible one. This can go as back as far as the 17" century, but
better records are available for the eighteenth century and beyond
when the Russians and British were engaged in “The Great Game'*.”
There are plenty of books written and available from western authors
regarding the geography, traditions, and culture of these Pukhtoons
and Afghans as the British, as well as the Russians, tried to explore the
area and understand its people. Western scholars took keen interest in
the Pukhtoon culture and traditions as people followed quite
sophisticated, indigenous, and autonomous life style, which were
difficult to handle through the regular imperial methods of Russia and
the British.

The Jewish Link

Most local historians link the larger Pukhtoon tribe with the twelve
tribes of Jews, who are said to be expelled from Jerusalem by the
invading Bakhte-Nasr (598 BC)'. One of those tribes found abode in
the present day Afghanistan, which is believed to be named after the
grandfather of these tribes, namely “Afghana”. Some historians are of
the opinion that “Afghana” was the son of the Prophet Ismail and
grandson of the Prophet Ibrahim (Abraham). Others argue that
Afghana was the son of Armiya and Armiya was the son of the Prophet

13 Ataullah Khan, Qazi, The Pukhtano Tareckh (Pukhtoon History), Idara Ishaate
Sarhad, Peshawar, p 12

14 Peter Hopkirk’s The Great Game

15 Hafiz Mohammad Ishaq, “Yahood-o-Nasara Quraan Ki Nazar Main”, page 402
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Taloot. While confirming the Jewish nature, some historians also
narrate the story that when Nadir Shah (of Iran) attacked the Indian
subcontinent and reached Peshawar, the elders of Yousufzai tribe
presented the invaders with a copy of Torah in the Hebrew language
along with many other things used by the Jews in their worship. The
Jews in Nadir Shah‘s army recognized those things and identified these
people as Jews. Abdullah Khan Hirati, a Pukhtoon historian, is of the
opinion that the Prophet Taloot was the king of Jews, who had two
sons, one was Afghan and the other was Jaloot. Afghan was the
grandfather of the Pukhtoon tribe and that is why Pukhtoons are also
called Afghans™.

The Islamic Link

These tribes followed Jewish religion until the inception of Islam.
Khalid bin Waleed, a companion of the Prophet Mohammad (PBUH),
is believed to be from this tribe. It is believed that Khalid Bin Waleed
sent a message to his relatives residing in the mountains of “Ghore'””
to embrace Islam. These people in turn sent a delegation (Jirga) to
Makkah / Madina under the leadership of one Qais to inquire about
the teachings of Islam. Upon meeting with the Prophet Mohammad
(PBUH) and being impressed with his teachings, all of them became
Muslim. On their way back, a few Arab preachers of Islam
accompanied them to Afghana for extending the teachings of Islam to
others. In about the next forty years or so, it is believed that all these
tribes in Afghana area converted to Islam.

Some historians are of the opinion that when the Arabs conquered this
region, they gave this name (Afghan) to Pukhtoons due to their chatter
behavior among themselves and during their Jirgas. The word afghan
has been derived from Arabic language, which means chattering. “If
the origin of a race can be determined on the basis of customs and
traditions then Pukhtoon would be closer to Arabs. The study of
Arabian and Pukhtoon society presents a remarkable resemblance
particularly in their tribal organization and social usages. Both possess
the same virtues and characteristics™'®.

16 Ataullah Khan, Qazi, The Pukhtano Tareekh (Pukhtoon History), Idara Ishaate
Sarhad, Peshawar, (Extracts from)

17 A mountain in Afghanistan

18 Azim Afridi, Monthly Diplomat,
http:/ /www.geocities.com/pashtow/pukhtun_history.htm
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The significance of history to Pukhtoons as a people is quite interesting
in the cultural context, but there is no resolution of the discussion as to
whether Pukhtoons are descendants of Bani Israel or of someone else.
Perhaps this nostalgia is associated with the Pukhtoons pride of being a
martial race. For the purpose of this work, we tend to agree that
Pukhtoons, with reference to their history, try to represent in their
culture and conduct a level of prudence that distinguishes them from
others in the region.

SOCIAL HIERARCHIES

As the argument goes, Pukhtoons are one of the largest ethnic groups
of the world today". Despite the difference in dialects, areas and castes,
Pukhtoon homogeneity is ensured by their common culture, the code
of Pukhtoonwali. This culture somehow remains above the scrutiny of
religion as well, although loyalty to Islam resides as an integral factor
of pride for Pukhtoons. Interestingly enough, Pukhtoons form a
homogeneous group of people, rich and poor, educated and illiterate,
mountainous and residents of plain areas, where all are equal
Pukhtoons, each individual fully independent in his own right, and all
are ideally integrated into the larger fabric of the society.

Known for its highly egalitarian nature, Pukhtoons often debate if their
societies are hierarchical or not. History tells that Pukhtoons liked to
class themselves as Pukhtoons only, but allowed professional classes,
like the ironsmith, the carpenters, the clergy, and the shoemakers as
part of their social tenancies. These professional groups, despite their
second grade status, were assured liberties and freedoms available to
rest of the society but were not allowed to call themselves Pukhtoons.
Today the distinction is less and less visible as the societies are
integrating faster than the past, while continuously attempting to
conform to the code of Pukhtoonwali, or Pukhto.

An element of feudal structure can also be seen here and there as a few
families found fortunes at different times in the history*. Even these
Khans and Nawabs had to adjust to the somewhat independent nature
of Pukhtoons.

Pukhtoons have a strong male-dominated system in which women stay
in veils, in the four walls, behind the curtains, and in the backdrop.

19 www.pakhtun.com/aboutpakhtun.htm
20 Northern NWEP houses popular Nawab families, including Nawab of Dir, Nawab
of Bajaur & Khans/Waali of Swat etc.
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Although in the rural areas women engage extensively in agriculture
and cattle’s breeding, as well as child rearing and other houschold
activities, their labor is unpaid in cash. In the urban areas and among
well off families, women stay at home, raise their children, and look
after the kitchen affairs.

Under a plea of special sanctity provided by religion as well as
traditions, all social, political, and economic affairs of the family and
the society are lead by men. Talking to men about women brings a
feeling of shyness, and cultural respect prevents people from talking
about women. A sarcastic remark about one’s wife, mother, sister, or
daughter can lead to a high degree of ferocity: a legitimate reason to
get violent. This segregation between men and women also breeds a
special culture of female groups in which women enjoy a certain level
of autonomy in various social activities like arranging marriages or
exchanging pleasantries between families.

Men do agree to engage in consultation with women on major
decisions of life such as issues of the household, children, and even
decisions about external business. Most men deny being influenced by
such consultations. Interestingly, there are examples of women leading
political parties* and involved in regular work in government, NGOs
and other commercial setups. In Afghanistan too, the cultural setting
of urban areas like Kabul provide much more space to women as
compared to the rural and remote areas, where people see urban
culture with quite some contempt for allowing female entry to public
life.

The patriarchal system extends into the practice of Jirga where
currently women do not have the precedent of participation, although
Bushra Gohar, a renowned social worker and activist says that in the
past women did participate in the proceedings of Jirgas.

21 Mrs. Naseem Wali Khan as leader and president of ANP, a nationalist political party
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THE PUKHTOONS

“Pulkltoons insist that being a “veal Pukhitoon” demands that one not just
speak  Pulklbto, but “do Pukhto,” that is, follow the precepts of the
Pulhtoonwali.”

The word Pukhtoon is sometimes believed to be abbreviated from a set
of traits known to be associated with Pukhtoons as a people: “P” for
Patt or Family Honor, “Kh” for Khaigara means Compassion, “I”
Toora or Triumph, “W” for Wafa means loyalty and “N” for Nang or
Pride

Traditionally settlers and nomads of the Hindukush and Kohi-Suleman
ranges, Pukhtoons are now spread all over present day Afghanistan,
some parts of Pakistan, and all over the Indian subcontinent. Many
Pulkhtoons reside in cities including Kabul, Jalalabad, Herat, Peshawar,
and Quetta.

The Government of NWFP and Balochistan, which include the two
provinces of Pakistan and the Central Government of Afghanistan, are
represented by this creed of people called Pukhtoons, who have a state
of mind different and distinctive in its own right.

Deeply committed to their non-religious and some times irreligious
traditional practices, Pukhtoons are also naively dedicated to Islam.
This contrast of their belief system and its actual practice is reiterated
when religion is taken as a part of traditional values, rather than
subjecting historical traditions to the scrutiny of Islamic teachings.

CULTURE OF PUKHTOONS

"I despise the man who does not guide his life by honor; the very word honor
drives me nuts."  (Khushal Khan Khattak)®

Distinctive tribal customs and traditions are an integral part of the
Pukhtoon society. Pukhtoon cultural values are reflected in a code of
ethics called simply Pukhto and Pukhtoonwali (the way of the
Pukhtoon).

A combination of conventions, traditions, and a code of honor known
as "Pukhtoonwali" govern the social system of Pukhtoons. Through

22 Thomas .J. Barifield, Afghan Customaty Law and Its Relationship to Formal Judicial
Institutions, Boston University, Produced for the United States Institute for Peace,
Washington, DC, June 26, 2003

2 www.khyber.otg/pashtoculture.shtml
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this unwritten code, the basic thread of the Pukhtoons' social fabric,
Pukhtoon societies around the region lead a diverse and yet dynamic
way of life.

Any argument that doesn’t make sense in a particular situation can be
conveniently challenged as non-Pukhto, thereby insisting that Pukhto,
the culture of Pukhtoons is highly sensible and is equally sensitive to
logic. The most common argument is that of holding onto old
traditions, whether right or wrong. This flux between advancement
under logic and restraint under fear exercises a great influence on the
actions of Pukhtoons and has been held sacred by them for
generations.

It is believed that Pukhtoonwali or the Pukhtoon code of honor
embraces all the activities from the cradle to the grave. Besides many
micro-social practices, the Pukhtoonwali imposes a few additional
obligations upon the members of Pukhtoon society, which are
explained in the following paragraphs.

Hujra

As old as perhaps the Jirga itself is, Hujra is a community club situated
in each village, each Khail (street) and some times owned by a well off
family but shared by the whole community. Other than a place to
accommodate collective ceremonies, male members of the community
who hang out and associate like a larger family regularly attend
hujra(s). Members of a Hujra are mostly close relatives but other
people from neighborhood are also welcomed. Elderly people spend
their day to enjoy hubble-bubble and chat over the tea, younger men in
their spare time listen to the stories of elders and raise issues while the
children keep playing around, waiting for a call from one of the elders
to take a message or bring fresh tea. A guest house for male guests,
Hujra also serves as a place to initiate Jirgas. Issues are put on the
table, brainstormed and a consensus is developed before the issue can
be put to the wider community. Hujra is considered to be a secular
place but closely associated with Hujra is the role of mosque in the
neighborhood. Although there are few similarities between a mosque
and a Hujra, the role of mosque has gained more importance recently
due to many national and regional settings tilted towards Islamization.
Additionally, the role of Hujra is diminishing from community life
because of the economic trends, and a faster pace of life which allows
little leisure time with people to spare for community based activities.
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Decay in the institution of Hujra is definitely affecting the efficacy of
Jirga, but this study tends not necessarily to argue for reinvigoration of
Hujra; rather our focus will remain to find strengths and challenges for
Jirga from where it is today and move forward.

Nanawatay

Nanawatay means repentance over past hostility or inimical attitudes
and the granting of asylum. Walking down to someone under
Nanawatay means having an expression or attitude of submission—a
combination of humility, sorrow, and apology—and giving space to
the other person to respond with “grace”, so precious to Pukhto. A
party or a person wanting to apologize to another does Nanawatay.
Nanawatay is thus responded to through granting asylum. Asylum
implies security from the wrath of others. An expression of Nanawatay
would simply oblige the other party to put aside the anger and pain so
suffered during an unpleasant interaction, at least temporarily, and
treat the other party with all Pukhtoon sensibilities. This creates space
for a peaceful dialogue, a medium of communication not available
under strained relationships. It is not obligatory to agree to a pardon in
all cases under a Nanawatay, however, in most cases, a Nanawatay
would mean restoration of honor for both parties. Depending on how
deeply the other person might be hurt, a Nanawatay once offered can
be repeated through different methods in a particular case. Taking
along a goat as a gift, laying down one’s headgear, handing over a
weapon, taking one’s own women and children to the opposite party
are all expressions of Nanawatay. Similarly, acknowledgement of
Nanawatay by the receiving party is an element of the grace embodied
within Pukhto. The party may demand a more public apology, a more
appropriate respite, or a more suitable restitution, but a Nanawatay
once done is duly counted towards fulfilling a major obligation of
Pukhto and asylum is a natural outcome of such pro-activity.

Teega™

Teega, defined as a truce, is declared by the parties or by the society
and is represented by a Jirga in order to avoid further bloodshed
between two rival factions. Symbolized with marking of a stone, Teega
represents a ground rule and defines transition from violence to

24 Teega is sometimes also called Machalga.
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peaceful negotiations between the parties. It embodies the consent of
the communities and is used as a reference for the resolution of future
disputes. This is also used to establish the ground rules for conduct
between two or more tribes, so it takes the shape of a treaty and is
tagged with specific penalties for violation. For a public issue, like the
banning of aerial firing on festivals, Teega can be announced
unilaterally by the society. When it is announced for warring factions,
Jirga has to consult the parties, recognize their differences, analyze the
situation, and impose a ban on specific activities by the parties so that
more sensible options are explored. Teega, a ban on further activities of
the nature, ensures the security of the lives of the warring parties and is
respected by the parties in their allegiance to the larger system of
Pukhto. A Teega is extended where there remain difficulties unresolved
between the parties during the first period of Teega. Violation of a
Teega can result in imposition of a fine on the violating party and/ or
allowing the other to resort to a fiercer offensive. It is also a socially
condemnable phenomenon in which the violator party is charged for
nonconfirmity to their words.

In some places specific names are given to such instruments of social
control. Tarr and Bandarr® are used for community-imposed
restrictions to suit their collective environment.

Melmastiya

Openhearted hospitality, or Melmastiya, is one of the most cherished
teatures of Pukhto. It is closely associated with the notion of asylum, as
someone seeking hospitality is considered equal to someone invited by
the host. Hospitality means not only the service of food and other
needs, it also means automatic assurance of an environment of security
and peace prevalent in the host’s household. There is quite some
symbolism attached with the phenomenon of hospitality. When
Pukhtoons are asked to name their social traits that distinguish them
from other societies and cultures, hospitality takes number one. This
level pride and its articulation leave little room for doubts on the intent
of what Pukhtoons mean by Hospitality. Pukhtoon worldview in
respect of hospitality also came to limelight when negotiations
regarding handing over of Osama Bin Laden to US were going on

25 Local terms
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between USA and Taliban government in Afghanistan. Afghanistan’s
refusal to hand over Osama to the US is said to be attributed to the
point that Osama was seen a guest whose handing over to US would
speak negative on the identity of Afghans.

The trait of hospitality is guarded by Pukhtoons on two grounds.
Firstly, it is strongly promoted by Islam. Secondly, it is argued that
hospitality is a traditional and cultural etho. Most of our interviewees
justified the institution of hospitality first on the historical basis and
later took support of religion to substantiate their argument.
Nevertheless, the sanctity associated with the phrase of hospitality is all
encompassing.

Paighaur

Paighaur, or taunt, is yet another recognized perspective of Pukhtoon
behavior. A sarcastic remark by peers can drive a person blindly to
follow the tenants of Pukhtoonwali, leading to violence and bloodshed.
Apprehension of possible Paighaur can generate internal social controls
on people limiting their actions and forcing them to conform to the
ethics of Pukhtoonwali. This also helps people maintain a character
worthy of a good Pukhtoon. As such, a Paighaur can come from one’s
own relative, like a father or mother, or even a friend, and the person
receiving a Paighaur is not blamed much for the upcoming violence as
a result of this instigation. Paighaur on a women or public talk about
women can cause trouble for the proud Pukhtoon man.

Peace

One distinctive characteristic of Pukhtoonwali is the idea of peace and
its propagation. As a virtue not only suggested by religion,
Pukhtoonwali dictates its leadership to preach for peace under all
circumstances. This ideal of peace leads the Jirga to gauge the
corollaries of justice in an artistic way. Where enmity and revenge are
the personal concerns of individuals and families; moving towards
peace is the professional obligation of every elder under Pukhtoonwali.
The Jirga is built on the rhetoric of peace and strives to always advance
in the path of peace and peacebuilding. Due to the repeated and
numerous examples of violent conflicts within Pukhtoon communities,
Jirga has a sure case to plead for peace.
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INSTITUTIONS /ELEMENTS OF CONFLICT IN PUKHTOON
SOCIETY

Various cultural traits, traditions, habits, and narratives which form the
code of Pukhtoons are called Pukhto or Pukhtoonwali. Conformity to
Pukhto is a sign of a level playing field for all and also gives Pukhtoons
a sense of confidence in their culture and traditions. These elements of
Pukhtoon life may look strange to outsiders but they are a reality,
practiced and sustained by this group of people who are unwilling to
change. Some important elements and institutions of Pukhtoonwali are
related to conflict and violence, as explained below.

Enmity or Dushmani

Pukhtoons may be one of the few cultures in the world today that
cherish maintaining a rivalry with their relatives, neighbors, or even
first cousins. Sources of enmity or the root causes of the rivalry can be
many, but the fact that enmity has been declared as an institution,
announced by one, or imposed upon the other, binds the two groups
in a different kind of relationship. This relationship gives each other
the right to kill, according to rules well known and understood by all.
The family maintaining an enmity will take due precautions to secure
their lives from an ambush, an assault, or a shabkhoon®® (blitz). Fort-
like houses are maintained in the tribal areas with watchtowers on all
corners from which random aerial firing is done every night to prevent
any possible surprise attack.

Under enmity, a family may wait for years to take revenge for an
earlier killing. Young children are inculcated to take revenge for the
killing of their father or uncle when they grow up. In this way, the
enmity, silent for sometimes decades, may cause a sudden assault by
one party on the other, giving new life to the institution of enmity.
The judicial and court processes, if any, may proceed according to
needs of the time, but the personal, one for one equation remains a
factor of wrestling between the two groups.

Tarbourwali, or First Cousin Hood

The element of extreme jealousy among first cousins on the paternal
side is recognized as a natural consequence of the relationship. Many

26 A night attack to burn the enemies house and kill all the male members
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reasons are cited for this attitude of jealousy, but the most suspected is
perhaps the distribution of property among the heirs of real brothers.
Joint family living and the use of different degrees of sharing of the
family resources, or fast accomplishments by one family as compared
to the others, might be visible in a situation of acute Tarbourwali.
Most of the time, at a marginal threshold of bloodshed, Tarbourwali
can transform into a full-fledged enmity to be carried forward to the
next generations of the same cousins. The same Tarbourwali is also
quickly forgotten in the face of an external enemy. The family fights
the outsider as a unit.

Revenge and Homicide

The term used for revenge is called “Badal,” or exchange. Badal can be
a positive return or reply as well as negative, such as an obligation to
seek revenge by retaliation. This retaliation can be immediate but it is
generally a well-considered calculation of counting kills. Two men
killed from each side would create enough common ground to initiate
a dialogue for ending the conflict, as there is nothing else on which to
settle the score. However, living with an imbalanced score is a life long
shame for the immediate male relative of the victim, more than for the
rest of his family. Even young children are groomed to wait for an
appropriate day to take revenge. Again, the person taking the revenge
does not go beyond what is equal to their family’s right (earlier loss),
and lives a life of total satisfaction and due Pukhtoon pride thereafter.
Revenge can trigger counter revenge, but enmity is a phenomenon
worth living in the Pukhtoon society.

Closely associated with the phenomenon of enmity, revenge is
considered a way of achieving justice; it is not a privilege but a right
and duty of a Pukhtoon. As part of the phenomenon of enmity, root
causes of the conflict may be long forgotten, but the opposite party
would give priority to the task of taking care of the most recent
offence. Although the term revenge could be used in a “tit for tat”
sense for each malicious action of one party against the other, it is
generally associated with the act of murder only. Murder can be
divided in a few different categories:

A murder in innocence: This refers to an accidental killing where a
person may be killed in crossfire between two other parties or in a road
accident. When the heirs are satisfied that the killing was accidental,
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only a head money or a public apology (followed by a Nanawatay) is
sufficient to settle the dispute. Most such killings are received as the
will of God.

A murder with malice: In this case, a person may be suspected of
having killed someone with malicious intentions. The heirs of such a
victim are therefore obliged to kill the murderer or one of his male
relatives. This may give birth to a series of revenge killings, unless the
murderer party approaches the victim party with an appropriate
apology including compensation, fixed according to the local law. This
may include cash money and/or transfer of girls in marriage?” from the
offender party to the victim party. When it is difficult to prove whether
the event occurred accidentally or whether there was some malice
involved, onus of providing such proof lies with the party under
suspicion of murder. The victim party can only observe the things
silently, and if convinced of malice by the other party, a revenge of
appropriate nature® should follow.

Murder under enmity: Under a pre-declared enmity, killing counts
just towards the scores of the parties, reducing the number of male
representatives of the opponent family and pressurizing them to reach
an imbalanced compromise with the offender party. A compromise
under such coercion does not mean a settlement, but recognition of
reality by the weaker party and supremacy by the offender party. While
the offender party would continue to take precautions from public
encounter with the victim party, such enmity may thus stay in abeyance
for ten, twenty, or thirty years before a boy from the victim party
grows up to complete the revenge of his elders killed earlier.

Honor Killing: In contrast to the three types of murders defined
above, the concept of honor killing emanates from practices of illicit
sex, adultery, or sometimes even rape. The community, or more
specifically the father or brothers of the girl and the boy, are obliged to
kill their respective offspring involved in illicit sex. In some cases,
however, the community can allow the escape, or forced exile

27" The tradition of Swara is a hot issue with international advocacy and women’s rights
groups. To locals, giving a girl in marriage should serve two purposes: it provides a
replacement for the life lost and binds the two families in a marital alliance that
should act as a bartier against further hostilities.

28 A state of half-declared enmity where a mysterious accident involving one party
could follow with an equally mysterious murder from the other side.
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(Kashunda), of the boy from the area. This saves the life of the girl in
some cases and allows the girl’s parents to kill the boy, instead, if he is
ever found in the vicinity. Nature of proof of illicit relationship may
vary from place to place and situation to situation. Even an approach
for intimacy by a boy may call for the killing of such a boy by the
guardians of the girl for harming their honor. Sometimes, under strict
influence of Pukhtoonwali, even father of the boy might choose to kill
his own son for dishonoring the family. There have also been instances
of women killing their husbands for keeping illicit relations with
another woman.

SOCIAL SENSITIVITIES

Pukhtoon society binds its members to a number of unique and
sometimes senseless sets of practices. To understand the Pukhtoon
worldview it will be helpful to go through the set of rules that form the
larger understanding of life in Pukhtoon societies.

Theft

In the absence of state authorities, issues that involve trespassing or
property theft entail both risks to the thief as well as to the victim of
theft. In the settled and agricultural areas, cattle theft or stealing may
be more common than in the tribal or mountainous areas where people
are generally well prepared to shoot and kill in self-defense, making it
more dangerous for the thief to trespass. As the r